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           Lecture on 'Drafting Pleading and Conveyance'         
  (Part-12) 

                                            LL.B Semester 5th -Paper V 
  

                                                  By: Dr. Upendra Nath 
                                      (Assist. Professor, Patna Law College) 

 

   Hello friends!  

In our today‟s session, we will be discussing further about the 

‘Necessary Party’ and ‘Proper Party’ to suits, as dealt under 

Order 1 (First Schedule) Rule 9 of the CPC and   comprises as one of 

the basic component of any „Pleading‟ before the competent itself. 

 The aforesaid issues, of „Necessary Party‟ and „Proper Party‟ to 

suits, could be found associated with the concept of „misjoinder 

and non-joinder‟ of parties as provided under Rule 9 of Order 1 

CPC which says 

 “No suit shall be defeated by reason of the „misjoinder‟ 

or „non-joinder‟ of parties, and  

 the Court may in every suit deal with the matter in 

controversy so far as regards  

 the rights and interests of the parties actually 

before it 

 

 Provided that nothing in this rule shall 
apply to non-joinder of a necessary party.” 

 

 Now, from above, it may be asserted that- 

 The law emphatically provided that no suit 

shall be defeated simply for the reason 

pertaining to „misjoinder‟ or „non-joinder‟ of 

parties in it. 
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Invariably, the law empowers the court  

 to decide, on the issues with the available 
parties actually before it   

However,  

 this relaxation is curtailed  
 

 in case the „necessary party‟ is not 

joined by the proviso.  

 

 It warrants that the presence of 

necessary party is mandatorily 

required for adjudication of any of 

the suits in the competent court of 

law. 

 

Now it may further be elaborated that in accordance to the 

Order 1 Rule 10(2) of the Code of Civil Procedure, the 

court is empowered to demand or allow a party who may 

not be a necessary party as required in Proviso to Order 1 

Rule 9 but necessary for adjudication of any suit. 

 Emphatically it signifies or relates with the notion of „proper 

party‟ in the suit itself. 

In the aforesaid context, it is worth mentioning about 

Order 1 Rule 10(2) of the Code whereby the Court may 
statutorily strike out or add parties in any suit, It provides that  

 “The court may at any stage of the proceedings,  

 

 either upon or without the application of either 

party, and  



3 
 

 on such terms as may appear to the court to be 

just, order that 

  

 the name of any party improperly joined,  

 whether as plaintiff or defendant, be 
struck out, and that  

 

 the name of any person who ought to 

have been joined,  

 whether as plaintiff or defendant, 

or  

 whose presence before the court 

may be necessary  

       in order to enable the court 
effectually and completely to 
adjudicate upon and settle all 
the questions involved in the 
suit,  

 be added.” 

 

 Here, the word necessary, as used above, does not refer 

to “necessary party” as mandated in Order 1 Rule 9.  

 

 Rather, it simply enables the court when it 

feels whose presence is necessary for 

effectually and completely adjudicates on any 

issue placed before it. 

 But we know that the court‟s power is statutorily 

restricted by Provsio to Rule 9 Order 1 which binds it to 

have „necessary party‟ in any suit.  

 Invariably, it refers to those party i.e, a „Proper Party‟, other 

than a necessary party as mandated in Order 1 Rule 9 Provsio 
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and also its that joining is NOT improper in accordance to the 

code itself.  

 

 In this respect, it is worth mentioning that the Supreme Court, 

in  Mumbai International Airport (P) Ltd. v. Regency 

Convention Centre and Hotels (P) Ltd. (2010) 7 SCC 417, 

considered the scope of Order 1 Rule 10(2) CPC and observed: 

“The general rule in regard to impleadment of 

parties is that the plaintiff in a suit, being dominus litis, 
may choose the persons against whom he wishes to litigate 

and cannot be compelled to sue a person against whom he 

does not seek any relief. Consequently, a person who is not 

a party has no right to be impleaded against the wishes of 

the plaintiff. But this general rule is subject to the 

provisions of Order 1 Rule 10(2) of the Code of Civil 

Procedure (“the Code”, for short), which provides for 

impleadment of proper or necessary parties‟‟ 

 Now let us consider the scope and ambit of Order 1 
Rule 10(2) CPC regarding striking out or adding 
parties as well.  
 

 It may further be asserted that the said sub-rule is not 

about the right of a non-party to be impleaded as a party, 

but  

 

 the judicial discretion of the court to strike out 

or add parties at any stage of a proceeding.  

 

 The discretion under the sub-rule can further 

be exercised either  
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 suo motu or on the application of the plaintiff or the 

defendant, as the case may be, or  

 

 on an application of a person who is not a party to the 

suit. The court shall strike out any party who is 

improperly joined in the suit. 

 

 Moreover, the court can add anyone  

 

 as a plaintiff or as a defendant, as the case may be,  if it 

finds that  

 he is a necessary party or proper party.  

 

 Invariably, such deletion or addition can be without any 

conditions or subject to such terms as the court deems fit to 

impose.  

 

 However, in exercising its judicial discretion under 

Order 1 Rule 10(2) of the Code, the court shall 

statutorily act in accordance to judicious reason and 

fair play and not according to any whims and caprice 

that tantamount frustrating the judicial interests of the 

concerned. 

 

 Associated with the aforesaid issues, it is also worth 

mentioning about the issue of ‘non-joinder or misjoinder of 
parties’ that have been provided under Order 1 Rule 9 of the 

Code itself. 

 

 Significantly, where a person, who is a necessary or proper 

party to a suit has not been joined as a party to the suit, it is a 

case of non-joinder 
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  Conversely, if two or more persons are joined either as 

plaintiffs or defendants in one suit in contravention of Order 

1, Rules 1 and 3 respectively and  

 

  if they are neither necessary nor proper partiers, then  it 

will be a case of misjoinder of parties.  

  

 Moreover, in the context of aforesaid issue it is worth 

mentioning that the Supreme Court, in B.P. Rao vs State 

of A.P., (1985 Supp SCC 432) where all the affected 

persons had not been joined aas parties to the petition, and 

only some of them joined, took the view that the interests 

of the persons who were not joined as parties were 

identical with those persons who were actually before the 

court and were even sufficiently and well represented; the 

petition was not liable to be dismissed merely on that 

ground.          

 

 Similarly, in Laxmmishankar vs Asharam, (1993) 3 

SCC 49 : AIR 1993 SC 1587, the Supreme Court held  

that „no decree or order under section 47 of the Code can be 

either reversed or substantially varied in appeal, inter 

alia, on account of any misjoinder or non-joinder of 

parties, not affecting the merits of the case or the 

jurisdiction of the court, provided that such party is not a 

necessary party‟.          

 

(to be continued……..) 

 

 


